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Dear Lewis 

 
THE FOOD (AMENDMENT) (EU EXIT) REGULATIONS 2019 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament. 

As you know, the Cabinet Secretary for Government Business and Constitutional 

Relations, Michael Russell MSP, wrote to the Conveners of the Finance and 

Constitution and the Delegated Powers and Legislative Reform Committees on 11 

September 2018 setting out the Scottish Government’s views on EU withdrawal. 

That letter also said that we must respond to the UK Government’s preparations for 

a No-Deal scenario as best we can, despite the inevitable widespread damage and 

disruption that would cause. It is our unwelcome responsibility to ensure that 

devolved law continues to function on and after EU withdrawal.  

I attach a notification which sets out the details of the above SI which the UK 

Government proposes to make and the reasons why I am content that Scottish 

devolved matters are to be included in this SI.  

Please note, we are yet to have sight of the final SI and it is not available in the 

public domain at this stage. We will, in accordance with the protocol, advise you 



when the final SI is laid and advise you as to whether it is in keeping with the terms 

of this notification. 

The policy rationale for the proposed changes that the above SI will make is to 

ensure the continuation of important consumer protection elements of the current EU 

regime for food information and labelling requirements. This includes making the 

necessary consequential technical corrections to an important area of EU food law 

dealing with general and nutrition information for consumers to ensure that there is a 

functioning statute book which will continue to underpin the UK’s regulatory system 

for these areas once it becomes retained EU law.    

The above SI will make the necessary technical amendments to what will become 

retained direct EU law in a number of specific areas including law relating to the use 

of activated alumina as a treatment to remove fluoride from Natural Mineral Water 

and Spring Water and the power for Ministers to recommend additional forms of 

expression and presentation for nutrition information. The amendments in this SI are 

necessary to make legally workable arrangements and to set out devolved 

responsibilities in future. There are no changes to the overall policy intent of the EU 

law and this will maintain the high standards in this area from which we currently 

benefit.  

The above SI will not modify the key rules on food safety information, for example on 

allergens. These key elements will be retained at the point of exit.  However, this SI 

does make the necessary modifications to the existing EU law to delete obsolete 

references to EU institutions, replicate within the UK certain functions carried out by 

the EU institutions and transfer powers to allow future amendment to parts of the EU 

law where such modifications are currently permitted.  Such amendments are 

necessary in preparing the UK statute book for a No-Deal scenario.  

The Department for the Environment, Food and Rural Affairs is the lead UK 

department for this SI which is due to go to the sifting Committee in the UK 

Parliament on 12 February 2019. If the negative Parliamentary procedure is 

confirmed as appropriate, the laying date is anticipated in late February. This means 

that the minimum scrutiny period at Westminster may not be met for the instrument 

to come into effect by 29th March. As a consequence it is regrettable that your 

committee will not be afforded the 28 days anticipated by the protocol. I appreciate 

that this is not ideal but would request that the Committee could undertake its 

scrutiny of the attached notification. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee.  

 

 

 



I look forward to hearing from you in due course. 

 

 

 

JOE FITZPATRICK 



 
 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
Name of the SI(s) (if known) or a title describing the policy area 
 
The Food (Amendment) (EU Exit) Regulations 2019 
 
A brief explanation of law that the proposals amend 
 
Commission Regulation (EU) No 115/2010 sets out the conditions for the use of 
activated alumina to remove fluoride from Natural Mineral Water and Spring Water. 
Food businesses using this treatment must implement and monitor the critical 
process steps described in this Regulation to ensure the level of residues in the 
treated water are as low as technically feasible. Bottles of treated water must also 
be labelled with the statement ‘Water subjected to an authorised adsorption 
technique.’ There are no policy changes associated with this Regulation and the 
technical and operational fixes are minor in nature. 
 
Regulation (EU) No 1169/2011 sets out the requirements for general and nutrition 
labelling which must be provided on prepacked foods. These include providing the 
name of the food, the ingredient listing, the net quantities and the amounts of 
energy and nutrients present.  This Regulation also sets out a list of the 14 most 
common substances or products causing allergies or intolerances which must be 
emphasised in the ingredient list of prepacked foods. Information must also be 
available on the presence of such substances in any food sold loose/non-
prepacked. For the most part the key consumer protection elements of this 
Regulation remain intact.  
 
Summary of the proposed amendments and how these correct deficiencies 
 
They make a number of routine and technical fixes to remove redundant terms 
from the legislation as a consequence of the UK leaving the EU such as 
references to the EU Institutions. 
 
 
An explanation of why the change is considered necessary 
 
With respect to the routine and technical fixes to remove redundant terms from the 
legislation, this is necessary otherwise the retained EU law would be invalid. 
 
 
Scottish Government categorisation of significance of proposals 
 
This SI has been categorised as Category A. This is because, this SI covers 
general and specific, technical requirements in relation to obligations with which 
food business operators must comply currently, tailored to a UK context on EU 
exit. This SI does not change the current rules and will provide Scottish Ministers 
with the ability to determine any future changes for Scotland. This SI does not 
transfer any new powers from the EU institutions to public bodies or Ministers in 



the UK. On that basis FSS considers that these changes are principally involved in 
ensuring continuity of food law and that they are consistent with the devolution 
settlement.   
 
Impact on devolved areas 
 
The subject matter is a fully devolved area. The proposed amendments in this SI 
relate to retained direct EU law relating to food labelling and information and will 
therefore affect Scotland. This SI does not provide for any transfer of powers or 
functions.   
 
Summary of stakeholder engagement/consultation 
 
Defra carried out a consultation on its food amendment proposals from 6 
November to 4 December 2018 and FSS highlighted the consultation to 
stakeholders in Scotland. Consultation analysis shows that the majority of 
respondents have concerns over the potential additional burdens associated with 
the need to modify existing labels and have stressed that should such a 
requirement be introduced, a transitional period would be essential. Of the 69 
responses received, 10 came from Scottish based stakeholders. All of these 
respondents supported the need for a transition period. Reasons given include 
allowing businesses time to update labelling and use up stocks of pre-printed 
labels and packaging. In addition, some stakeholders feel that it is important to 
allow businesses time to understand what the post EU exit situation will actually 
mean for their production processes. Defra does not propose to make substantive 
changes to labelling requirements through this SI. Other points made include 
concerns about trading with the EU in future such as the need for an  address  
established in the EU, whereas at present a UK address is acceptable for trade 
with all EU Member States. However, this aspect is not the subject of this SI but is 
a consequence of the EU requirements on products marketed in EU Member 
States. 

 
A note of other impact assessments, (if available) 
 
N/A 
 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes proposed in this SI are necessary 
so far as falling within devolved competence to secure continuation of an effective 
food labelling regulatory regime, and to provide continuity for business from exit 
day. In the current circumstances where there is existing harmonised EU law in 
this area and the need to prepare for a No-Deal exit from the EU, the Scottish 
Ministers consider that it is appropriate therefore for the fixing legislation be made 
on a UK-wide basis by the UK Government.  
 
Intended laying date (if known) of instruments likely to arise 



 
This SI is to be laid on 12 February for the sifting Committee stage at Westminster. 

It is expected that the laying date will be in late February 2019, based on the sifting 

Committee confirming that the negative Parliamentary procedure is appropriate. 

 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
Drafting work on the SI remains ongoing and due to the increased pressure on the 

Westminster legislative timetable, it has not been possible to accommodate the full 

28 days.  

Information about any time dependency associated with the proposal 
 
N/A  
 
Any significant financial implications? 
 
There are no changes to food information and labelling requirements proposed in 
this SI which would result in significant financial implications. 
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